Via Email:
The Honorable Richard Neal
Chairman
Ways and Means Committee
U.S. House of Representatives
1102 Longworth House Office Building
Washington, DC 20515
amy.hall@mail.house.gov
melanie.egorin@mail.house.gov

The Honorable Kevin Brady
Ranking Member
Ways and Means Committee
U.S. House of Representatives
1102 Longworth House Office Building
Washington, DC 20515
stephanie.parks@mail.house.gov
alyene.mlinar@mail.house.gov

Re: H.R. 5826, Consumer Protections Against Surprise Medical Bills Act
Dear Chairman Neal and Ranking Member Brady:
Physicians for Fair Coverage (PFC), a non-profit, non-partisan association representing
thousands of physicians partnering with patients, is pleased the U.S. House Ways and Means
Committee has taken steps to address surprise medical billing and to do so with bipartisan
support. We applaud the robust patient protections and transparency provisions included in the
legislation and appreciate the overall framework in H.R. 5826, the Consumer Protections Against
Surprise Medical Bills Act of 2020.
We strongly oppose, however, the requirement that median in-network contracting rates be
universally considered in the independent dispute resolution process. We are concerned this
will, in effect, function as a unilaterally determined, broadly applied benchmarking standard for
payments that will threaten the sustainability of patient care in many communities.
After careful review of this legislation, we suggest the following improvements for a more
balanced approach:
•

Require an Interim Payment. It is critical to require an interim payment be made within
30 days of claim submission. This ensures business continuity for physicians and
employees, especially those in smaller independent practices providing access to care in
underserved areas. Further:
i.
ii.

Payments by the payor for provider services should be made directly to the
provider.
Failure by the payor to make a payment within the required timeframe should
result in full payment of charges and accrued interest.

iii.

•

Ensure an accessible and meaningful Independent Dispute Resolution (IDR)
Process. The provisions creating an IDR process to settle disputes between providers and
payors are currently inadequate, are significantly imbalanced in favor of payors, and
would result in limited access to the process for most claims. There are additional
unintended consequences of the process as currently proposed. For example, limiting the
mediation reimbursement considerations to the median in-network contracting rate would
establish a functional benchmark and create downward pressure on future in-network
contracting rates. To ensure an accessible and meaningful appeals process, we
recommend:
i.
ii.
iii.

iv.
•

Failure by the payor to make any payment should result in the assessment of civil
monetary penalties similar to the penalties required of providers by this
legislation.

Batching language clearly defined allowing providers to include different CPT
codes from an entire provider group over an adequate time period of 180 days.
Removing language that the arbiter must always (or only) consider the
median in-network contracting rate.
Enhancing criteria for an arbiter to consider that includes:
▪ the history of previous in-network contracting with the payor (this will
encourage both parties to negotiate fair and reasonable contracts moving
forward and thus strengthen networks);
▪ commercially reasonable rates or another appropriate range of commercial
rates for similar services that avoids a benchmark;
▪ differentiating elements such as quality, complexity, site of care and
efficiency; and/or
▪ substituting the bill’s IDR criteria for provisions similar to those outlined
in S.1531, the bipartisan STOP Surprise Medical Bills Act, which is
already supported by nearly one-third of the U.S. Senate.
Including a requirement that the losing party pay the prevailing party within 10
business days.

Enhance Protections. To better protect patients and ensure access to care, the bill should
also:
i.
ii.
iii.
iv.

strengthen and expand payor-provider networks;
create penalties for payors who fail to meet transparency standards;
clarify language referring to timelines from “days” to “business days;” and,
require only commercial rates be considered when calculating the median innetwork rate (managed Medicaid and Medicare Advantage plans must be clearly
excluded to ensure data integrity and accuracy).

Thank you for the opportunity to comment on this important legislation. The patient protections
and transparency provisions in H.R. 5826 are a critical first step to ending surprise billing for our
patients. Further addressing the key points outlined here will create a more balanced solution that
will not only preserve their access to care but will ensure market-based solutions for providers
and payors.
PFC stands ready to work with you to achieve these goals and end surprise billing for all
Americans. If we can be of further assistance, please do not hesitate to contact Michele Kimball,
PFC Chief Executive Officer, at mkimball@pfc-assn.org or 651-955-8878.
Sincerely,

Anthony Gabriel, MD
Chair, Board of Directors
cc: U.S. House Ways and Means Committee Members

